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In re application of

MOBILE TELECOMMUNICATION
TECHNOLOGIES CORP.

For a Nationwide Narrowband PCS License
Following Award of Pioneer's Preference

In the matters of

Amendment of the Commission's Rules to
Establish New Narrowband Personal Communi
cations Services

Implementation of Sections 3(n) and 332 of the
Coinmunications Act

Implementation of Section 309(j) of the Com
munications Act - Competitive Bidding

Review of the Pioneer's Preference Rules

To: The Commission

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

File No. ---

OeD. Docket No. 90-314
ET Docket No. 92-100
File No. PP-37

OeD. Docket No. 93-252

PP Docket No. 93-253

ET Docket No. 93-266

EMIRGINCY MODON TO III'ftJaN MIll, APPLICADON

BellSouth Corporation, BellSouth Telecommunications, Inc., BellSouth Cellular

Corporation, and Mobile Communications Corporation of America (collectively,

"BellSouthj, by their attorneys, hereby move for the return of the application for a

nationwide Narrowband PCS license filed on October 29, 1993 by Mobile Telecommuni

cation Technologies Corporation ("Mtel"), the sole Narrowband pioneer's preference

awardee.
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SUMMARY

Mtel cannot pretend that the filing and processing of its application is business

as usual. Every aspect of the Narrowband PCS service is in flux: The rules adopted

for the service have already been rewritten, within months of their adoption; the rules

and policies have been challenged both on reconsideration and in court; and the

Commission has expressly reserved judgment on how to classify and license this service

until further rulemakinp are completed. Moreover, the pioneer's preference award to

Mtel is far from final: BellSouth has appealed the award; petitioners have sought

reconsideration of the pioneer's preference decision; and the Commission is considering

the elimination of the pioneer's preference policy itself.

Mtel's application is patently defective and must be returned. .It was filed under

a rule part that is neither completed nor effective. Mtel ash the CommiSlion to apply

rules from another rule part or from pending rulemaJdng proposals. In the alternative,

it asks for a blanket waiver of all existina and proposed rules that stand in the way of

its application. In essenc:e, Mtel has asked the Commission to apply no standards to

Mtel, or, in the alternative, to prejudge the pending rulemakinp. This could only occur

if the Commission were to disregard the rule of law entirely.

Immediate return of the application is essential. Any processing of the application

will prejudice all of the captioned proceedings. Mtel must await an opportunity to file

an applicatiOD for the Narrowband PCS frequencies like every other applicant, because

the Commission specifically refused to award it a headstart.

- 2 -
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BACKGROUND

On July 23, 1993, the Commission issued its Fint Report and 0nJer in the PCS

dockets (Oen. Docket 90-314 and ET Docket 92-1(0).Y The decision established rules

for Narrowband PCS. It also granted a pioneer's preference to Mtel. BellSouth has

appealed the Mtel preference award. Another party also sought judicial review of the

rules adopted11 In addition, several parties petitioned for reconsideration of the Fint

Report and Order. These petitions address the rules adopted, the disposition of the

preference requests, and the way applications by preference winners will be processed.

Before the Fint Report and Order was adopted, the House had passed legislation

that included amendments to the Communications Act regarding the selection of licensees

through competitive bidding and reclassification of private and common carrier mobile

service providers to ensure regulatory parity. The Senate had not yet acted, however,

so the Commission found it could not determine either bow Narrowband PCS licensees

would be classified or bow future Narrowband PCS applications should be processed.

Accordingly, in the Fint Report and Onler, the Commission stated that further rules would

be required for processing applications, after the legislation was enacted:

Issues reprdina licensee selection procedures and the regulatory status of
the service are the subject of leaWation activity beiDa considered by the
Congress and will be addressed by the Commission in a further action.J

The statutory amendments later became law on August 10, 1993 as part of the

Omm"bus Budset Reconciliation Act of 1993, Pub. 1... No. 103-66, Title VI, f 6002, 107

JJ New Ni1m1WbtIIttl Pmonal Commu1tictItIon S81vica, Oen. Docket 90-314 and ET
Docket 92-100, Fint Report tJNl Order, FCC 93-329, 8 FCC Red. --J 73 R&d. Reg. 2d
(P&F) 435 (1993), pm. for NCOIL]J#!1IdinI, appetIls docket«l sub nom. BellSouth Corp. v.
FCC, No. 93-1518 (D.C. eir. filed Aug. 20, 1993).

1/

Fint Report and 0rrl6, 73 Rad. Reg. 2d (P&F) at 437.
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Stat. 387 (Aug. 10, 1993). Auctions are now the licensing technique for all applications

filed to provide paid services to subscribers, and mobile service providers are now to be

classified as "private" and "commercial." As required by the law, the Commission has

initiated two rulemaldng proceedings. In Oen. Docket 93-252, the Commission proposes

to carry out the reclassification of the mobile services into private and commercial

mobile services.f In PP Docket 93-253, the Commission proposes to issue licenses

through a system of competitive bidding.~

Two other proceedings are relevant. In Oen. Docket 90-314, the Commission

has adopted a Second Report and Order.~ This decision principally adopts rules for

Wideband PCS. In addition, it amends and recodifies the rules for Narrowband PCS

that were adopted in the Fint Report and Orr:kr. Finally, in ET 'Docket 93.266, the

Commission proposes to repeal or amend its pioneer's preference rules and policies, in

light of the new legislation.Y Finally, the' Commission has indicated that it is holding in

abeyance its rewrite of Part 22, the rules under which Mtel purportedly filed its

application, until many of these proceedings have been concluded.

f I~ of S«:tiotu 3(11) tIIItl 332 of tIte Communialtions Act, Oen. Docket
93-252, Notice of I'rtJpMetl RuJ.naIcing, FCC 93.454 (Oct. 8, 1993). Comments were filed
November 8, 1993, and replies are due November 23, 1993.

H I~ ofSection 309(j) of tIN~ Act -- Comp«itive BiddinB,
PP Docket 93-253, Noda of Proposed RuJ.naIcing, FCC 93.455 (Oct. 12, 1993).
Comments were filed Ncwember 10, 1993, and replies are due November 24, 1993.

~ New PenontIl Communications Setvict!s, OeD. Docket 90-314, Second Repott and
Orr:kr, FCC 93-451 (Oct. 22, 1993). Petitions for reconsideration of this decision are
due December 8, 1993.

11 Review of the PiofttJf!r's Prr!femrce RuIa, ET Doc:ket 93-266, Notice of Proposed
RuJ.naIcing, FCC 93.477 (Oct. 21, 1993). Comments are due November 15, 1993, and
replies are due November 22, 1993.

- 4 -



DISCUSSION

In the proc:eedin& to repeal or amend the pioneer's preference poli')', Docket 93

266, the Commission said it was giving serious consideration to petitions that called for

Mtel to pay an auction price for its Narrowband PCS license.!" One week later, Mtel

filed an application for a nationwide Narrowband PCS channel - a transparent attempt

to avoid the effect of the auction statute and the Commission's rules. Moreover, by

filing immediately after the beginning of the pioneer's preference, auction, and regulatory

classification rulemaJdnp, Mtel is seeking to achieve an end run around these

rulemaJdngs, to protect its pioneer's preference against the pending petitions for

reconsideration and the new pioneer's preference rulemaJdng. Comments are due to be

filed in the latter proceeding on November 15, 1993.

Mtel filed its application on October 29, 1993, despite the nnfinished state of the

rules for Narrowband PCS and the fact that the application process has not begun. Mtel

did not serve a copy of its filing on BellSouth, which is a party to the FCCs restricted

adjudicatory proceeding on Mtel's pioneer's preference and has appealed the award

Instead, Mtel filed its application ex parte. Moreover, Mtel omitted any mention of the

application from its comments in Docket 93-252, which were filed on November 8.

I. TIlE COMMISSION MUST RE11JRN 11IE MTEL APPLICATION
SUMMARILY

The M1e) application must be returned b«ause the Commission bas adopted no

rules for processina Narrowband PCS applications. The application is blatantly devective,

in any event, and is therefore unacceptable for filing.

Itt at , 10 0.12

- 5 -
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TIlen An No R.uIes For~ Of NarrowIJud PCS Appllea
doD., ADd TIl•• Mte1'. AppIleatJoa Cunot Be EDtertalDecl

The Commission's rules do not currently permit the filing or acceptance of

Narrowband PCS applications. Mtel filed the application before the Commission has

adopted any criteria for the processing of applications.!! No application filing date has

been announced. Moreover, the following essential rules for the filing, acceptance, and

processing of Narrowband PCS applications have not yet been adopted and, in fact, are

under consideration in pending proceedings:Jt'

• Classification of service as private or commercial mobile service
• Determination of which Bureau has delepted authority to act on

applications

• Acceptability for filina requirements (e.g., financial showing, coverage
and construction schedule, cities to be served by nationwide systems)

• Basic qualifications and eligibility criteria
• Application form and content (e.g., form to be used, information that

must be supplied)

• Application filings (e.g., where applications are to be filed, how many
copies must be filed, filing fees, when applications may be filed)

• Application processing (e.g., assipment of file numbers, order of .
processing, permissibility of amendments)

• Application review and public notice of acceptability
• Petitions to deny and responsive pleadinp.

r In the Fint Repon and CJrd6, when the Commission adopted its rules for
Narrowband PeS, it adopted only the teclmical framework for this service. The
Commission admowledged that its rules and policies were incomplete. In the Fint
Repon and 0rrJe, it said:

The repl.tory plan we are adoptina for IWTOWband PCS includes an
allocation of spectrum, a flexible repJatory structure, and technical and
operational rules. Issues reprdins IiceDNe selection procedures and the
regulatory status of the service are the subject of lePJation activity being
considered by the Congress and will be addressed by the Commission in a
further action.

Pint Repon and Order, 73 Rad. Reg. 2d (PelF) at 437.

1W E.g., NPRM, PP Docket No. 93-253, FCC 93-455 at 'f 94-99 el nn.84-88.
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Mtel filed its appHcation knowing thilt thae rules do not yet existl Mtel attempts

to get around this problem by inventing a set of rules that it hopes the Commission will

apply, thus obviating the need for a waiver. Thus, it pretends its application is subject

to the roles in Part 22 and the roles that are "under development by the Commission."111

However, the Part 22 rules do not apply to Narrowband PCS frequencies. Part

99, which has not been completed, governs. But the Administrative Procedure Act

("APA"'fl' does not give any legal force to rules that have merely been proposed or are

"under development" in pending rulemaldnp. Mtel forgets that the Commission must

make a public interest finding to adopt rules, and can only apply those rules after they

have been promulgated in accordance with the APA and published in the Federal

Register. At that point, of course" the rules apply to all, not only to MteL

B. Efta U Mterl Appllcatloa Cotdd Be EateJtalaed, It Woulcl Haft To
Be DlsmIIIed

1. MteI'l Waiwr Req1IIIt Lacb ADy Merit

Recognizing that the lack of rules might be more than a minor obstacle, Mtel

requested a blanket waiver of "any existing or proposed rules . . . necessary to allow

processing and grant of its application."~ Mtel's waiver request is blatantly defective

and makes a mockery of the Commission's application processing

Remarkably, Mtel cites as dispositive support for its waiver request the D.C.

Circuit's decisions in NortII«lst Cellular Telephone Co. v. FCC,w and WAlT Rodio v.

Mtel Application, Exlubit 1 at S, 6.

5 V.S.C f 553 et seq.

Mtel Application, Exlubit 1 at 7 n.16.

897 F.2d 1164 (D.C. Cir. 1990).
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FCC.JJJ In WAlT Radio, the landmark waiver case, the court remanded an FCC grant

of a waiver, stating:

Sound administrative procedure contempltltes waivm, or exceptions granted
only punuant to a rekvant sttl1l/lQn:l - expressed at least in decisions
accompanied by published opinions, especially during a period when an
approach is in formation, but best expressed in a rule that obviates
discriminatory approaches. The,.,.ey may not act out of unbritIl«l
t:liscmion or whim in granting~ tIllY 1IIOI'e than in any other arpect 01
its regulatoty juIfction. The proceu viewed as a whole leads to a general
rule, and limited waivers or exceptions IJ'8Dted pursuant to an appropriate
general standard. This combination of a getI6Ql rule and limitations is the
VeJy stuff of the rule of law • . • .w

In Northeast, which heavily relied on WAlT Radio, the court vacated and

remanded an FCC grant of waiver because the agency did not follow an "articulable

standard." The court described such a waiver as "outrageous, unpredictable and

unworkable policy that is susceptible to discriminatory application."J1J

BellSouth agrees that the WAlT Radio and NOI1heast cases are dispositive: They

require summary return of the application. The rules are still being formulated, and the

policies underlying those rules are yet to be determined. Thus, there is no rule to waive,

nor any "articulable standard" by which a waiver can be measured.

1. Mterl Applleatloa Is Not A.eeeptable For FUiDI

Assuming arguendo that the Mtel application could be considered, it must be

disnrisse<l as unacceptable for filing. The Commission's only rule in Part 99 pertaining

to acceptability for filing reads as follows: "Applications for individual sites are not

J1J

418 F.2d 1153 (D.C Cir. 1969).

418 F.2d at 1159 (footnote omitted)(empbasis supplied).

897 F.2dat 1164.

- 8 -
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needed and will not be QCcepted."W Despite the plain language of this rule, Mtel's

application is for a single individual site: 901 Main Street, in Dallas, Texas.Jr By the

very terms of the rule, the application cannot be accepted for filing.

Mtel predicates its application on its pioneer's preference award,J¥ yet it deviates

very substantially from the technology on which the preference was awarded. Mtel's

application does not even mention the exotic modulation, access, and location schemes

that were the basis for its pioneer's preference. It does not even propose two-way

communications: no mobile transmitters are proposed, only receiversaJI that it describes

as "passive.ttlJI The "Nationwide Messaging Network" for which it has applied is entirely

different from the one in the pioneer's preference proceeding. In fact, Mtel has filed an

application for a garden-variety Part 22 nationwide paging application using the new Part

99 frequencies. Accordingly, Mtel's plea for special consideration because "Mtel is

uniquely situated as a pioneer's preference recipient..a.r rings hollow.

If Mtel's application remains on file, the Commjqion cannot lawfully prevent

others from filing. If recent history is instructive, the Commission can anticipate massive

filings by speaJ1ative applicants seeking to take advantage of the absence of any rules.

w 47 CPA I 99.11 (emphasis supplied), as amended in Second Ri!pOI1 and Order,
Appendix A at 20.

rJI Mtel AppJication, FCC Form 401, Schedule B, item 27(a). See abo Exhibit 1
at 6.

111

Mtel Application, Exhibit 1 at 2-S.

See Mtel Application, FCC Form 401, Schedule B at item 330)(1).

Id., Exlnbit 1 at 6 n.tS.

Mtel Application, Exlubit 1 at 7 n.16.

- 9 •
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For that reason, the Commission should make clear that it does not permit the filing of

applications until the rules have been completed.

Based on the foregoing, the Commission may not accept Mtel's filing and should

return it forthwith.

3. Accept.ace of MteI'. ApfIIcadoD Would Violate The
eo..J.1l0D'S DeeI.1on Not To Give Mtel A Headstart

Finally, acceptance of Mtel's application at this time would violate the Commis

sion's pioneer's preference policy. In the Pioneer's Preference RuIemaking, the Commis

sion was urged to grant the preference awardee a substantial headstart over other

applicants, in addition to guaranteeing a license. The Commission rejected this position:

We have further decided not to provide a headstart for the pioneering
entity beyond the de facto headstart that may occur due to the time it may
take other entities to apply for and receive a license.' The commenting
parties have convinced us that no additional headstart is necessary.

, In order to ensure that any headstart as a result of a license grant based
on a pioneer's preference is limited, we anticipate acting expeditiously on
these other applications.~

Once the Narrowband PCS rules are in place, Mtel and other Narrowband

applicants will be able to me at the same time and be judged against uniform

acceptability, basic qualifying. and eligibility standards. The only headstart that Mtel

might receive is that it may be issued a license without the delays caused by the selection

process for mutually exclusive applicants (assuming its pioneer's preference is not set

aside on reconsideration, overturned on appeal, or eliminated as a result of the pioneer's

preference rulcmaking).

16 Pionet!T's ~'#!ItCIt RulmraId1IB, Oen. Docket 90-217, Rqott and Ord6, 6 FCC
Red. 3488, 3492 & n.6 (1991), Tf1C01L in part, 7 FCC Red. lia (1992), futtIw recon.
denied, 8 FCC Red. 1659 (1993).

- 10 -



For the foregoing reasons, and as set forth in Section II, below, the Mtel

application should be returned summarily.

II. CONSIDERA110N OF 1HE APPUCA.110N WILL PREJUDGE 1HE
PENDING RULEMAKING PROCEEDINGS

An additional reason for returning the application is that its consideration would

prejudge the pending rulemakings in Dockets 93-252 and 93-253. Although Mtel filed

a Part 22 common carrier application, it argued in Docket 93-252 that an applicant

should not be permitted to self-select its regulatory status.~ Mtel did exactly what it

says should not be permitted. The Commission has made clear that the regulatory status

of all PCS services has yet to be determined.~ By allowing this application to remain

on' file, the Commission will prejudge its decision on how Narrowband PCS should be

classified.

If the Commission processes the application, it will prejudge the auction

rulemaking, which will establish procedures for processing PCS applications. Further

more, the rules adopted in the First Repon and Order may well change on reconsidera

tion.lZI Even Mtel Q3ked that the rules be chtmtJt!d.- Mtel should not be permitted to

have its application considered under rules that will apply to no other party.

~ Comments of Mobile Telecommunication Technologies Corp., Oen. Docket 93-
252, at 11 (Nov. 8, 1993).

NPRM" OeD. Docket No. 93-252, FCC 93-454 at , 44.

1ZI In the SecoNl RIIJIOfI and 0rrJer, the Conurriuion chaDpd subitaDtiaDy the nales
adopted in the Fint RIIJIOfI fIIfd 0nW. The S«oIttl Repon and 0rt:I6 states that these
changes were merely a reorpuization, and not subltantive. FCC 93-451 at n.146. To
the contrary, the CommisIion eliminated numerous references to the Private Radio
Bureau rules appearing in the prior version. E.g., comptll'e f 99.10 in the two decisions.

.. See Mtel's Petition for Oarification or Parti&l Reconsideration, Oen. Docket 90
314 and ET Docket 92-100 (filed Sept. 10, 1993).

• 11 -



Moreover, the petitions for reconsideration raise significant questions about the

pioneer's preference award. For example, Pacific Bell, Pagemart, and PageNet filed

petitions asking the Commission to require Mtel to participate in an auction instead of

filing an application free of mutually-exclusive competition.~ Retaining the application

on file at this time would irreparably prejudge consideration of these petitions.

BellSouth will show in its comments in Docket 93-266 that in order to carry out

the statutory objectives set by the auction statute, the Commission must eliminate the

current pioneer's preference scheme. In particular, the Commission must take into

account the interest of the public in recovering some of the value of the spectrum and

avoiding unjust enrichment.~ The Commission also is required to consider diversification

and reducing concentration of servic:es.'DI Yet Mtel, a major nationwide paging operator

with two channels, is now seeking an additional nationwide 50 kHz, which will double

its bandwidth. BellSouth's comments in the rulemaJdng will elaborate further on how the

continuation of the pioneer's preference policy - including applying it in the Narrowband

PCS area - will contravene the statute. Consideration of Mtel's application at this time

will clearly prejudge the outcome of Docket 93-266.

111 S. Padfi.c Bell, Petition for CJarificatioa, Oen. Docket 90-314 and ET Docket
92-100 (filed Sept. 10, 1993); Papmart, Inc., Petition for Reconsideration of Pa,emart
(filed Sept. 10, 1993);.PIIinI Network, Inc., Petition for Reconsideration and Clarifi
cation (filed Sept. 10, 1993).

47 U.S.C. I 309(j)(3)(C).

47 U.S.C. I 309(j)(3)(B).

- 12 -
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CONCLUSION

BellSouth submits that the Mtel application must be summarily returned for the

reasons stated above.

BELLSOUIH CORPORATION
BELLSOUIH 'TELECOMMUNICATIONS, INC.
BELLSOtlIH CE1J..ULAR CORPORATION
MOBILE COMMUNICATIONS CORPORATION OF

AMERICA

By. 1iim~: Ufd#~
Jim O. Uewellyn

l1SS Peachtree Street, N.E.
Atlanta, Georgia 30367-6000

Wilkinson, Barker, Knauer & Quinn
1735 New York Avenue, N.W.
Wubington, D.C. 20006
(202) 783-4141

November 12, 1993

By:
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OiiJ'teS P. Featherston
David G. Richards

1133 21st Street, N.W.
Washington, D.C. 20036
(202) 463-4132

Their attorneys.
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Certificate of Service

I, Mary Jane Adcock, hereby certify that on this 12th

day of November, 1993, copies of the foregoing "Emergency Motion

to Return Mt.l Application" were sent via First Class United

states mail, postage prepaid, to the following:

*Tbe Honorable James H. Quello
Federal Co..unications Commission
1919 M street, N.W., Room 802
Washinqton, DC 20554

*The Honorable Andrew c. Barrett
Federal Co..unications C~ission

1919 M street, N.W., Roa. 844
Washinqton, DC 20554

*Tb. Honorable Ervin s. Duqqan
Federal Co..unications ca-ais.ion
1919 M street, N.W., Rooa 832
Washington, DC 20554

*Xathleen B. Levitz, Esq.
Chief, Ca.aon Carrier Bureau
Federal Co..unications ca.aission
1919 M street, N.W., Roa. 500
Washington, DC 20554

*Glrald P. Vaughan
Deputy Chief, Co.-on Carrier Bureau
Federal Co..unications ca-aission
1919 M Street, N.W., Rooa 500
Washinqton, DC 20554

*Ralph A. Haller
Chief, Private RAdio Bureau
Federal co..unications ca..is.ion
2025 K street, N.W., Rooa 5002
"shington, DC 20554

..... Licht, Esq.
Office of General Counsel
Federal co.aunications ca-aission
1919 M street, N.W., Rooa 614
Washinqton, DC 20554

*Robert M. Pepper
Chief, Office of Plans and Policy
Federal Ca.aunication. Ca..i••ion
1919 M street, N.W., Roa. 822
Washinqton, DC 20554



*Dr. The-aa P. stanley
Chief BncJineer
Federal ce-aunicationa CaBaiasion
2025 M street, N.W., Room 7002
Washington, DC 20554

*John Ci~o, Jr., Esq.
Chief, Mobile services Diviaion
Federal C~nications ca.aiasion
1919 M street, N.W., Roo. 644
Washington, DC 20554

*Myron C. Peck
Deputy Chief, Mobile Servicea Division
Federal Ca.aunicationa ca.aiasion
1919 M street, N.W., Roo. 644
Washington, DC 20554

R. Michael Senkowski, Eaq.
Eric W. DeSilva, Eaq.
wiley, Rein and Fieldinq
1776 K street, N.W.
Washington, DC 20036

Tho..a J. Caaey, Eaq.
Skadden Arpa Slate Maqher , Flo.
1440 New York Avenue, N.W.
Washington, DC 20005

David L. Nace, Eaq.
Lukaa MCCowan Nace , Gutierrez
1819 H street, N.W., 7th Floor
washington, DC 20006

Harold Mordkofsky, Eaq.
Blooaton Mordkofsky Jackaon , Dickens
2120 L Street, N.W.
Washington, DC 20037

SChwartz Woods , Miller
1350 Connecticut Avenue, N.W.
suite 300
Washington, DC 20036

Carl W. Northrop, Esq.
Bryan Cave
700 13th street, N.W.
Washington, DC 20005

JUd.ith st. Ledqer-Roty, Bsq.
Reed s.ith Shaw , Mcclay
1200 18th street, N.W.
Washington, DC 20036



*By Hand

Matt Idwarda
Pre.ident, Skycell corp.
116 Gray street
Cl_en. Center
P.O. Box 1259
Elmira, NY 14902

Jame. L. wurtz
Pacific Bell
1275 Pennsylvania Avenue, N.W.
washington, DC 20004

Phillip L. Spector, Esq.
Paul, Wei••, Rifkin Wharton , Garrison
1615 L Street, N.W., suite 1300
Washington, DC 20036

Lawrence J. Movshin, E~.

Wilkinson, Barker, Knauer' QUinn
1735 Hew York Avenue, N.W., 6th Floor
Washington, DC 20006

~9" ~ \:\l:.~
Mary Jane \Adk


